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THE COURT: No, I want to know what other 
requests to charge. 
MR. KRIEGER: The only other request -- 


I tried to find some law on it, I was unsuccessful 


was, as I indicated to the Court, that the jury 


free to draw whatever inferences they choose to 
draw from the evidence they have aeard here in 


this court. 


TI; COURT: Seat the jury. We're ready. 


MR. KRIEGER: Is your Honor going to 
include in your charge the usual remark to the 
effect that they are the finders of the facts 
and any comment you have made on the evidence, 
et cetera? 


THE COURT: Exactly. 


Seat the jury. 

(The jury enters the jury box.) 

THE COURT: Good morning, ladies and 
gen..emen. 

We have arrived at the point in the trial 
where I'm obligated to instruct you on the 
applicable law. A good starting point is to 
instruct you on the role that the various 


cipants in a trial play. 


First we have the lawyers, who are 


Charge of the Court 

adversaries. In fact, the trial is called an 
adversary proceeding, as distinguished from an 
accusatory proceeding ) is prevalent under 
civil law in Europe. Lawyers represent ciients, 
and they take posing v: ews on the issi 
fact. It‘s the of lawyers to develop the 
evidence during the trial. You recognize that 
the lawyers are partial, they are partisan, 
and they represent a particular point of 
view. 

On the other hand, the Court and the jur, 


are impartial and objective. We're here to judge 


the case impartially--the jury to judge the facts~-- 


and the jury and the jury alone judges the facts. 
That means that you decide what happened in this 
case. The Court, on the other hand, is t :e sole 
judge of the law. 

The rulings that I made during the trial) 
are rulings made as the judge of the law. ‘they 
are accepted by the lawyers. They had to be. 

It was their duty to accept the rulings o. the 
Court. So it's the jury's duty to accept the 
law as the Court charges it. You may not be 


happy with the principles; you ma, think that they 


20 


Charge of the Court 
work an unfair result i certain cases, but it is 
your absolute duty to accept it. It's very 
important that the law be universally applied. 


It would be chaotic if the jury just decided that 


-heyd devise their own set of laws and rules and 


guides. That's why we have a clear demarcation 
of authority between law and facts: the jury 
the sole judge of the facts, the Court the sole 
judge of the law. 

I have an obligation to accept your :.nd- 
ings. I have no right to dispute them, that is, 
on issues of fact. You, on the other hand, have 
no right to dispute the law as I charge it. If 
we clearly understand the duties, the authority 
and the obligations of the various participants 
in a trial, we take a long step in providing a 
forum for a fair trial. 

The first well-known principle, time- 
honored in American jurisprudence, is a presump- 
tion of innocence. The defendant is presumed 
to be innocent of the crime charyed in the 
indictment. That means that you must conclude at 
the outset of the trial that the defendant is 


5 


innocent of the crime charged. That presumption 


Charge of the Court 
is strong enough to acquit a defendant. The 
presumption is overcome only if the Government 


proves the guilt of the defendant by proof 


beyond a reasonable doubt. So that your precise 


function is to determine not whether the defend- 
ant is actually guilty of the crime charged, but 

to determine whether the Government proved -- and 

I underscore "proved" -- the guilt of the defendant 
by proof beyond a reasonable doubt. 

A reasonable doubt is a doubt which 
reasonable person has after weighing all the 
evidence. It's a doubt based on reason and common 

and the state of the record, which means 
all the evidence in the case, as dis*inguished from 
a doubt based on emotion, as ariseS froma dis- 
taste to perform an unpleasant task, or a doubt 
based on pure whim or speculation. A reasonable 
doubt is not a vague ot imaginary doubt. A reason- 
able doubt is a kind of doubt that would make a 
reasonable person hesitate to act in a matter of 
importance to himself or herself. 

Proof beyond a reasonable doubt is, 
therefore, proof of such u« convincing character 


that you would be willing to rely and *ct upon it 


Charge of the Court 


unhesitatingly in the most important of your own 


3 affairs. The Government's burden is not to prove 
e 
4 | the guilt of the defendant beyond all possible 


o i] doubt. The Government's burden is heavy. It's to 


c prove the guilt of the defendant beyond a reason- 


able doubt. 


& 5 The Government need not prove to you that 


every bit of evidence offered to you is true } 


beyond a reasonable doubt. The Government must 


prove to you all the essential elements of the 


le crime charg beyond a reasonable doubt. Later 


in the charge I'll list fur you the essential 


elements of the crime charged in this case. 


The defendant does : have the burden of 


offering any evidence or of proving anything. 


17 The defendant has a right to rely on the failure 


18 | of the Government to bear its burden of proof. 


Evidence is the method employed by the law 


to prove or disprove a fact. Evidence is genevally 


classified into direct evidence and indirect or ‘ 


circumstantial evidence. 


> | Direct evidence is tes.imony of what a 


particular witness saw or heard, Indirect or 


circumstai “ial evidence is a method of proving 


Charge of the Court 
or disproving a fact by drawing reasonable 
inferences based on common sense and e.perience 
from the facts established. 
An example, I think, would demonstrate 


what we're talking about. If you were sitting here 


as a jury ina civil case, and the principle is 


in a civil case -- and A sued B, for 
example, for personal injury sustained when 
plaintiff's car struck end knocked down A while 
A was ccossing the street, if my courtroom deputy, 
Mr. Adler and myself were standing on the corner 
and let's assume there were stop signs erected 
at the corner, and let's assume the plaintiff 
claimed that the defendant failed to stop at the 
stop sign and then struck her. Let's assume that 
I was talking to Mr. Adler and facing the roadway 


so that the stop sign was in my direct vision, 


while ke had his back to it. If I were called to 


the witne.s stand, ™ would give direct evidence 
' J 


disputed fact, and in making the deter- 
mination, you must first identify the disputed 
fact. 


I might testify I was talking with 


Mr. Adler. As I turned to my left I noticed the 


Charge of the Court 


defendant's motor vehicle and I might describe it 
as a 1976 white Cadillac, driving at about 60 miles 
an hour. proceeded at the same rate of speed, paSsed 
the stop sign and struck the plaintiff A. Now, 
that is direct evidence of that disputed issue, 
passing the stop sign, the plaintiff alleging 
the defendant passed the stop sign, the defendant 
denying it. 

Now, Mr. Adler could not have given direct 
evidence on that issue because he had his back to 
the stop sign. He did not see the actual event, 


but he could testify to the surrounding circumstances. 


He might testify, for example, as he was talking 


with me he turned to his right, saw the car 
coming down, came within his peripheral vision, 
white Cadillac traveling about sixty miles an hour. 
He lost sight of it as it passed behind him. It 
traveled about one hundred feet. It took about 

two or three or four seconds and he turned to his 
left and he saw the car traveling at the same 

rate of speed, struck the plaintiff and knocked her 
down. Now, there is circumstantial evidence on 


that same disputed issue. From the circumstances 


established, a motor vehicle traveling at about 


Charge of the Court 
sixty miles an hour, traversing about one hundred 
feet in two or three seconds, I think, based on 


good common sense and experience the jury would 


draw the conclusion that that motor vehicle passed 


the stop sign without stopping. 

The law doesn't hold that one type of evi- 
dence is better than another. At times, circum- 
stantial evidence is more reliab 
requires that the Government prove the guilt of 
the defendant by rroof beyond a reasonable doubt 
based on all the evidence, both direct and cir- 
cumstantial. 

What is the evidence of the case? First, 
it's the sworn testimony of witnesses. Second, 
exhibits received in evidence, regardless of who 
may have produced them. At times you may have 
noticed that documents were marked for identifica- 
tio . That's simply to identify what the witness saix 
with relation to the document when the witness refers 
to a document. ‘That's so that someone reading the 
record might want to inquire as to what document 
the witness saw, but it's not ‘= evidence. During 
your deliberations you may o1... ‘lave, if you request, 


those documents that are actually marked in evidence. 


Charge of the Court 

There are facts which were stipulated. 
For example, the defendant stipulated that if 
certain witnesses were called they would testify 
that certain documents were made in the regular 
course of the business of the particular 
In this case, as I recall it, it was hotels. 

Facts which the Court judicially noticed 


I don't recall the specific facts -- but 


a Tr 
“we a+ — 


for example, that a certain day of the 


month fell on a certain day of the wee’ 
that would be a fact judicially noticed. All that 
is the record, and from that and the fair and 
nable inferences which you draw from the 
established facts is the basis of your ultimate 
decision as to what happened, and having made the 
finding of fart, then your decision of the guilt 
or innocence of this defendant will be made in 
accordance with the law as I charge you. 

I think it‘s helpful to know what is not 
evidence. The statements made by counsel in both 
opening and closing remarks are not evidence. 

They serve a very useful function. The lawyers 
appeared before you at the outset of the trial and 


told you what their positions were. That was 


Charge of the Court 
designed to alert you to the evidence thac 
to follo’, t» make it easier to follow. 
Evidence doesn't .lways come in in chronological 
order or any other logical order. So it is 
expected that the statement by the plaintiff's 
counsel and defendant's counsel would help you 
follow it as it came in. 

On the other hand, the closing statements 
were arguments made by counsel based on the 
evidence, the defendant arguing theories of 
exculpability, which means showing the Government 
failed to prove the guilt of the defendant; the 


Government, on the other hand, arguing theories 


of inculpability, theories of guiit based on 


the evidence, but what they said is not evidence. 

Any statement made by the Court is not 
evidence. 

I have no special role with regard to the 
facts in this case because I sit here as a judge 
of the trial. That is your function and yours 
alone. Ii I made a statement or said something, 
it was not intended -- I don't recall making 
any statement, frankly -- but in case I did, it 


was not intended to signal anything to you. I have 


Charge of the Court 


no opinion one way or the other on the guilt or 
znnocence of this defendant. That's up to you. 


Evidence stricken from the record is not 


before you; just as I directed the reporter to 
physically strike it from his notes, so you're to 
strike it from your recollection. 


At times objections were sustained to 


questions. You may not speculate on what the answer 
might have been had the witness been permitted to 
answer; on the same theory, the witness did not 


answer and i* is not in the record. You must dis- 


regard it. 

I might say that there were remarkably few 
objections, but if lawyers did make objection, you 
must uncerstand that that's their role in protecting 
the rights of their clients. 


I used the term "inference," and I used the 


word "presumption." There's a difference. An 

inference is a conclusion which the jury may make 
based on reason and common sens . The example is 
the inference that the jury may make in proving a 


fact from established facts. 


A presumption, on the other hand, is a 


conclusion which the law requires the jury to 


a 


Charge of the Court 


by proof beyond a reasonable doubt to the contrary. 
The example of that. of course, is the presumption 
of innocence. 

You jurors are the s > judges of the credi- 


witnesses, which means the believabil- 


make and continues so long as it is not overcome 
| 


ity of their testimony and the weigh 


deserves. Scrutinize the testimony given 


the circumstances uncer which each witness testifie 
and every matter in evidence which tends to show 
whether a witness is worthy of belief. Consider 
the witness's intelligence. Consider his motive 
and state of mind while on the witness stand 
testifying before you. 

Michel Nicoli testified that he participated 
in the crime charged. You have the right to 
suspect the testimony of a participant in a crinie 
charged if you find that he has a personal stake 
in the outcome of the trial or if you find he 


believes that the rewards promised depend upon the 


outcome of the trial. Nicoli as a participant in 


the crime is not incompetent to testify because of 


that participation. On the contrary, the testimony 


of a participant alone, if believed by the jury 


Charge of the Court 
to be true beyond a reasonable doubt, is of 
sufficient weight to sustain a verdict of guilty 
even though n yorated or supported by 


other evidence i he c The jury she 


sported testim of a participant in 
ess you beli > that testimony 

true beyond a reasonable doubt. 
Take into consideration als I lemeanor and 


the witness on the witness sta! Did 


seem to you to be hones forth- 


Did he answer the 2Stio: Ly Did he 
answer them to the best of his ahility, to 
best of his recollection? Was he evasive? ia 


impression that when he was testifying 


before you he was not giving you the benefit of 


everything he recollected? 

Take into consideration the witness's own 
ability to observe the matters as to which he has 
testified, whether he impressed you as having an 
accurate recollection of these matters. Take into 


consideration the relation the witnesses bear to 


l Charge of the Court 


the case, the manner in which the witness might 


3 || 
es be affected by the outcome of the case. 


Take into consideration the extent to 


which, if any, the witness is either corroborated 


e 6 |) or 


contradicted. In this regard, as an example, 


defendant 


¥ 4 , o- : ve 
the argued that the witness anLero, 


8 Il who is presented to you as a forger of documents, 


sup} 
uP} 


Slied the name Miquel 


Nicoli testified 


while 


e 11 |) name Miguel DiSantos, ws supplied by Maniero. 
} 


12 || You decide, based on your good common sense and 


experience, whether that was an intentional 


inconsistency between the testimony, whether it 


the best recollection and possibly 


faulty recollection or whether it indicates 


that the witnesses are not worthy of belief. You 


i must use your good common sense and experience. 


e i9 | That's the best tool you have in making these 
assessments. 
If a witness is shown to have knowingly 
and intentionally testified before you falsely as 
to a material fact, then you have the right to 


disregard all that witness's testimony on the 


theory he's unworthy of belief. On the other hand, 


Charge of the Court 


you have the right to accept so much of the testimony 


as you recogrize as believable. Again, it's a com- 
mon sense principle, and it underscores the wide 
discretion that ‘she jury has in assessing the 


credibility of the various witnesses. 


The defendant argued Nicoli made certain 


statements to special agents of the Drug Enforcement 


Administration soon after the arrest in which he 


lied about »ar<icipants in narcotics transactions; 


that he gave names of @ecessed persons, and in 

one case I recall, fictitious persons. I think 

two instances were cited. The defendant also 

argued that he failed to give certain testimony 

or describe certain events to which he testified 
¢ 


before you at the trial. Those are arguments made 


challenging the credibility of the witness Nicoli. 


It is called impeaching testimony. Again you must 
use your good common sense and experience. Take 
into consideration the circumstances under which 
the statements were made to the agents. Take into 
consideration the testimony he gave on the stand 


in explanation of .:1e lies he intentionally uttered 


to the DEA agents. Decide whether the statements 


he gave are inconsistent with tie testimony he gave. 


Charge of the Court 
In the one instance -where he said he 13 , it was 
obviously inconsistent, but on other matters you 
make that determination. 


inconsistent 


were 


s14 
result 


bility o 


before 


punishable by ii 
years. The prior conviction does 
witness incompetent to testify, but it is 
a circumstance which you may consider in d 
ing the credibility of the witness. 


[t's the province of the jury alone 


determine the weight to be given any prior 


viction as impeaching testimony. 


The law does not compel a defendant ina 
criminal case to take the witness stand and testify. 


No presumption of guilt may be raised, and no 


Charge of the Court 


unfavorable inference of any kind may be drawn 
from the failure of the defendant to testify. 

A defendant, as previously charged, may rely upon 
the failure of the Government to prove 


It would be improper for 


of the de“endant testify during your deliberationga. 
; . 2 


the indictment 
as fol lows $ 
"From on or about the lst day of January 
1965, and continuously thereafter up to and includ- 
ing the date of the filing of this indictn 


within the Eastern District of New York 


where, Francois Rossi, also known 

Paul Paganacci, F ‘ancois Chiappe, Migue 

Elio Paolo Gigante, Mariano Warden, Felice Bonetti, 
Cesar Melchiore, and John Doe, also known as ‘Dino,' 
the defendants, together with Michel Simon Nicoli, 
named herein as a co-conspirator but not as a 
defendant, and others known and unknown to the 
grand jury, unlawfully, willfully and knowingly 
did combine, conspire, confederate and agree 
together and with each other to violate prior to 
May 1, 1971 Sections 173 and 174 of Title 21, 


United States Code. 


a 


1 Charge of the Court 


ae | "1. It was part of said conspiracy that 


prior to May 1, 1971 the defendants fraudulently 


| 
| 
| and knowingly would import and bring into the 
} 
cg | . - . . . 
| nited States large amounts of heroin, a narcotic 
. i ) , 
a | drug Ontrary to law. 
2. it was further a part of said conspirac 
5 that prior to May 1, 1971 the defendants unlawfully, 
9 i willfully and knowingly would receive, conceal, buy, 
) . . . 
10 | sell and facilitate the transportation, conceélment 
ll 4 and saie of large amounts of neroin, a narcotic 
12 drug, after the narcotic drug had been imported 
13 and brought ‘to the United States, knowing the 
14 |j same to have been imported and broucht into the 
15 {| United States contrary to law. 


that the 


defendants would conceal the existence of 


the conspiracy and would take steps desiqned to 


prevent disclosure cf their activities." 


The charge is based on Title 21, United 


States 


Code, Sections 173 and 174. It is the 


Congress that determines the crime. Congress 
defines the crime through statute. Section 173 
makes it unlawful to import any narcotic drug into 


the United States or any territory except for very 


16 | "3. It was further a part of said conspiracy 


large of the Court 


limited exceptions which are not pertinent here, 


und I will not bore you with them. 


Section 174 specifically makes it 


a narcotic 


contrarv 
is not cha 


the substantive 


entering into an agreement 

tion 1s 

described 

conspiring 

of laws of the United States," 
I charge you that heroi 


A narcotic yj is defined under another section, 


- 


26 U.S.C. Section 2238(g ypium or any derivative | 


of opium, and heroin is a derivative of opium. 


What is a conspiracy? A conspiracy is a 
combination of two or more persons, by concerted 
action, to accomplish an unlawful purpose. A con- 


spiracy has been described as a kind of partnership 


in criminal purposes in which each member becomes 


: 


Charge of the Court 


an agent of ever, other member. It's analogized 


a 


al 3 to a legitin partnership in which one partner is j 
, 4 responsible for whatever any other partner does 
i= ‘ 
o in the course of the partnership and for the partner 
ad | 
6 ship purposes and during the term of the partnership. 
| 
7 The gist of the offense is the agreement, the under- 
a 
fo 8 || standing to disobey and disregard the law. 
9 The evidence in the case need not show that 
10 | the members of the conspiracy entered into any 
e Nl | formal agreement or that they dir2ctly, by words ; 
‘ y 
« ‘ @ ¥ 
12 | spoken, sat down and stated between themselves x 
13 | what the object ana purposes of the criminal venture 
® 
14 would be. | 
15 | What the evidence in the case must show | 
a 16 beyond a reasonable doubt, in order to establish 


proof that a conspiracy existed, is that the members 


in some way or in some manner or through some 


,@ 19 contrivance positively or tacitly came to a mutual 
understanding to try to accomplish a common and 


unlawful plan. 


The case must establish beyond a reasonable 


doubt that the alleged conspiracy was knowingly 


formed, in other words, that the participants were ; 


Charge of the Court 
aware, in this case that they were dealing in 
heroin and that one or more of the methods for 
carrying out the plan were accomplished as 
in the indictment, and that the defendant, 
accused, was one of two or more persons who were 
members of the conspiracy. 

Before the jusy may find that the defendant 
or any Other person has become a member of 
conspiracy, the evidence in the case must 
beyond a reasonable doubt that the def 
the person charged with being 1 member of the con- 
spiracy knowingly and willf.illy participat:d in 
the unlawful plan with the intent to advance the 
object or purpose of the conspiracy, in this case, 
to help the narcotics business along, the heroin 
business along. 

By "knowingly," we mean that the cefendant or 
any other person chi  3ed to be a member of the 


conspiracy was aware that they were getting to- 


gether for the heroin business, that it just wasn't 


an innocent or inadvertent act, and that it was 
willfully done,which means it was done voluntarily, 


intentionally, understanding it was a violation 


of law to perform the act. 


Charyve of the Court 


In determining whether the accused became 
a member of the conspiracy, you must determine from 
testimony as to what the defendant said or did. 
It can't be on testimony of what somebody else 


V y 


Said the defendar di That might be slightly 


confusing. 


Criminal liability is something pe 


individual. It must be based on the acts 


declarations, statements, of the 


order to bring him into the conspiracy. It must 
be shown that what he 7id was knowingly and will- 
fully done and that he performed the acts, that 
he made the declarations and it must be by testimony 
of what the defendan 

The only testimony we have in this case, 

is that of Mr. Nicoli. 

charged you during the trial that the 


the def 


endant, may be bound by 

or acts of others, even though he wasn't pf 

even though there's no proof that he knew that it 
was being done. I also told you that you should 
keep the evidence aside to first determine whether 


the Government proved beyond a reasonable doubt 


that this defendant entered into the conspiracy; 


Charge of the Court 
so that's the first finding you must make. That's 
the question of criminal liability. The other is 
one of evidence: what you can charge the defendant 
with. 

I told you during the trial that the defend- 
lay not be charged with conversations which 
Nicoli i..' he had with Mr. Chiappe outside 
presence ca eh efendant because it's not 

the defendant's declaration, not the detendant's 


action; however, coming hack to the theory of 


agency, once he is proved to be a member of 
that business, of that conspiracy, then he's 
chargeable with anything that a co-conspirator 
Says or does during the term of the conspiracy 
and in furtherance of the objective of the 
conspiracy. 

In order to sustain its burden of procf, 


the Government must prove beyond a reasonable 


doubt (1) that the conspiracy described in the 


indictment was knowingly and willfully formed and 
existing at or about the time alleged, for the 
purposes. alleged; 

(2) that the accused knowingly and willfully 


became a member of the conspiracy, in other words, 


Charge of the Court 
the _ was aware that he was envcering into the 
heroin business and that he did it voluntarily 
and that his participation was intentional, 
knowing it was a violation of law; 

(3} that one of the conspirators thereafter 
knowingly committed an overt act. In other 
the Government must prove beyond a reasonable 
doubt that one conspirators did something 
knowingly, *4at he was aware of what he was doi 
to furtner the heroin business 
as the crime in this ind‘ ctment; 

(4) that such overt act was 
done in furtheran 
the conspiracy. 

The Government must prove all thos 
essential elements of the crime charged. : the 
Government fails, then you have the obligation of 
finding the defendant not guilty. 

On the other hand, if the Government proves 


beyond a reasonable doubt the existence of the 


conspiracy charged and that it was k:.owingly 


formed for the purposes alleged, (2) that the 
defendant knowingly and willfully entered into 


the conspiracy, (3) that an overt act was knowingly 


1 Charge of the Court 

2 performed by one of the conspirators, and (4) 

71 that the overt act furthered the purposes of the 
} 

4 || heroin business charged in the conspiracy, then 


you have the okligation of finding the defendant 


guilty as charged. 


Each juror must decide the case for himself 


8 | and herself bused on the evidence. The jury 


one of exchange 


the evidence. it*s 


improper for any juror to enter the jury ro 


l in eff-ct aba: on his obligation, saying to his 


fellow .vrors or saving to her fellow jurors, "Well, 


14 || I don't care one way or the other, I'll go along 


with the majority." That obviously is wrong. It's 


just as wrong for a juror to take an obdurate 


or intransigent position and say to the fellow 


18 |} jurors, “Now, look, I don't care what you say 


about it. This is the way I feel. When the 


20 other eleven jurors are ready to agree with me, 


we'll have a verdict." 


During your deliberations you may come to 


a tentative verdict one way or the other and on 


24 | furthe: discussion it may make sense to you, 


based on, again, the evidence in the case, that you 


1 | Charge of the Court 


were wrong in the first instance. Nothing wrong 


with giving up a tentative verdict when you 


recognize that the alternate verdict makes more 


+, based on the evidence in the case. 


unanimous 


‘ menmre 29 & : —— . ae > ~ + fn Ataure A028 
i] being that we have twelve separate individual 


verdict: all agreeing to the verdict. * 


During your deliberations you will have 


( r+ 


0 . . baw ; : 
10 | “casion to communicate with the Court throug. your 


During your deliberations, don't tell me 


16 | how you stand at any particular time. Don't tell 


+ 


| me you're eight to four, or ten to two, or e] 2n 


& || . . ” 
ad | to one. I'm not interested, and that's impreper. 


Don't write, when you tell me you arrived 


Mr 


at a verdict, "We find the defendant guilty," or , 


"Wwe find the defendant not guilty." Just write, 


9 . ao . 
ad "We have arrived at a verdict." 


99 | 
23 || When I receive that note, I'll call you 


into the courtroom and I'll ask the forelady to 


OF . - 3 
“i stand and ask for your verdict. When you rencer 


nw 


ww 


6 


~ 


18 


19 


20 
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it, I'll ask Juror No. 2 whether she agrees, and 
Juror No. 3 whether he agrees, and so forth, on to 
Juror No. 12, and if at that time you all agree in 
open court, then for the first time it becomes a 
verdict of this case. In other words, the verdict 
is first announced in open court. I shouldn't 
have private information. 

At this time I think I have covered every-~ 
thing I wanted to say, but I ask the jury to take 
leave of the courtroom for just a few moments. 
Don't start your deliberations yet. I want to have 
a talk with the Lawyers. 

The jury is excused. 


(The jury leaves the courtroom.) 


THE COURT: Mr. Krieger: 

MR. KRIEGER: I= your Honor please, I would 
respectfully take exception to that portion of 
your charge where in defining guilt beyond a reason- 


able doubt you said to the jury that the Government 


is under no burden to prove the defendant actually 
guilty. That's the precise word that you used. 
I do recognize-- 


THE COURT: I said their duty was not to 


determine whether he was actually guilty. I didn't 


use burden of proof. 
= 4 MR. KRIEGER: It was in that portion ot 
® = the charge, your Honor, it was in that portion of 


the charge. 


at THE COURT: You tell me what I should say. 
6 i} ~ ae ° £4 - 
MR. SCiLAM: I have a specific recollection 
| 
- 
a || of that-- 
a rIT™ .sATrIDm®m ° | . - ° ~ . 
THE COURT: I tried to give a favorable 
tt 
9 ‘ : ree ee ae | 
afi charge by saying even if they think he's actually 
ae . . * * . 
alll guilty, that speculation -- the actual guilt “*s 
i 
| not important. Did the Government prove it? 
m 


. , 
nt's a heavi 
tS a neavi 


16 THE COURT: Do you want to have it read back? 


I think I would. 


9 | POTTED eas a1 . 
Ss I MR. KRIEGER: Withdraw the exception. 


9 ° . 
<u | Your Honor, I would specifically take 


exception to the example that the Court used in 


e 99 || ! ; 
a the Maniero-Nicoli testimony. I specifically 


assert, your Honor, that the example of the Miguel - 
who thought of the name Miguel, was not the sum 


and total of the contradictory testimony. 
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THE COURT: That's all you argued in your 
summation, wasn't it? 
MR. KRIEGER: No, who obtained the birth 
certificate, whether he knew-- 
THE COURT: I'll add 
I remembe Who obtained 


Whether Manicro was 


THE COURT: Where was the cont: 


MR. KRIEGER: In those 


‘ho obtained the birth 
cate? say -- did one say o thing and 


one the other? 


MR. KRIEGER: I‘ll show it to 


THE COURT: 
MR. KRIEGER: I cross-examined 
Nicoli's testimony of the transaction. 


THE COURT: Did you ask Maniero who obtained 


MR. KRIEGER: I asked Maniero -- I asked -- 


I better not just off -~- may I get the transcript? 


THE COURT: If you want me to, I'll say, 


“And any other contradictory testimony that you 


Charge of the Court 


KRIEGER: Perhaps if Mr. Schlam would 


this,"as well as the other contradictory 


MR. 


THE 


MR. 
THE 
that's 


the nai 


what I thought the point 
was made. t remember in + about the 
birth certificat I could be wrong, but I don't 
remember it. 
THE CuURT: rf thoug! 7as good example 


on corroboration and contradictory testimony 


between witnesses und since you made the point 


I thought it was a good example to give on 
credibility; 

MR. KRIEGE "When Miguel DiSantos received 
that birth certification, you knew, did you not, 


that Miguel DiSantos was not the person described 


Charge of the Court 
in that birth certificate?" "No." 


COURT: This 


KRIEGER: 


COURT: All right 


asked you to 


3 


and 
for them'? 

“Answer: No. 

"Question: Did you say to that 


would obtain those false pa 


you discuss with that p .son 
what name \ would get him paners under? 


"Answer: I did not obtain papers under a 


false name because I first met him as being Miguel 


DiSantos, so I cannot say that he asked me for 


"Question: Is it not a fact that you told 


Charge of the Court 


you wuuld obtain false 


DiSentos and 


you 


well 


THE COUR 


I think it's s 


obtain fz p and 


iwers 


for 


obtaining false papers 


THE COURT: Yes. 


docume 


laniero 


him. 


Lew 


unde 4 


to Maniero 


he was 


the 


to 


Charge of 
The only 


the purpose 


Honor charged 


THE COURT: I said an interence 


clusicn which the jury may draw ana I 


example of circumstantial evidence, while a 


an 


6 


~] 


10 


21 


25 
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presumption is a conclusion which the law requires 
the jury to make and is overcome only if proof to 
the contrary is presented beyond a reasonable 
doubt. 


MR. KRIEGER: Your Honor, may I repeat the 


request that I made to the Court at the beginning 
of this morning's session: that the Court speci- 


fically instruct the jury that they are free to 
draw whatever inferences they choose from the 
evidence that has been adduced here be 

THE COURT: I'll say it again. I don't 
see any harm in that, but I did say Ft... j= Sate 
it slightly differently. 

MR. KRIEGER: You did say it differently. 

THE COURT: I don't like to say “free to 
draw." I assume that they are limited by their 
own experience and common sense anyway. 
means do anything. I don't think that's so. 

MR. KRIEGER: It's for you to draw whatever 
inference-- 

THE COURT: I think that's better. It's 
for you to draw whatever inference. 

MR. KRIEGER: Such inference as you choose. 


MR. SCHLAM: Reasonable inference. 


tr 


6 


to 
to 
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MR. KRIEGER: Such reasonable inference as 
you feel flews from the evidence. 


THE COUrT: That's better, I like that 


better. That you feel flows from the evidence. 

MR. KRIEGER: Lastly, your Honor, indi cating 
to the jury the necessity that they Geliberate and 
that they change opinions and change views, I k nd 


sort of Allen charge in advance, an i I know that 


your Honor doesn't intend such a charge ana you 


» - } —_ A eh ae } ~ 4 + } 
have never cha d that kind of thing, which 1s 

. £ +} - - + } “ry } 
why I preface the exception -- Im have mishearda. 


THE COURT: I use this. I tell them that 
I think both positions are wrong, abandoning 
their function or refusing to talk to the other 


jurors which I t 


That is it, your Honor. 
THE COURT: Do you have any? 
MR. SCHLAM: No, your Honor. 
THE COURT: Seat the jury. 
(The jury enters the jury box.) 
THE COURT: In giving an example on one of 


the guidelines in assessing credibility and that was 


i) 


~] 


19 


23 
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to determine whether the testimony of one witness 
corroborated or contradicted another, I gave the 
example of Maniero, who I described as a printer 
and forger of documents, and Nicoli. I said that 
each one said that the other suggested the name 
Miguel Do Santos. I didn't intend by that example 


to limit your discussion or your thinking as to 


the range of possible contradictions in the testimon) 


that Maniero said that he issumed that when Nicoli 


rt 


came to him it was Miguel Dos Santos, while Nicoli 
testified that he knew that he was coming for 
forged documents. 

I also instruct you that the jury may draw 
such reasonable inferences as you feel flow from 
the evidence. I thoucht I charged you on that, 
but the lawyers feel better if I restate fe 

At this point I'll have to excuse the alter- 
nates, Alternates 1 and 2. I thank you for your 
services. You weren't called upon to serve, but 
it's a safe procedure to have alternates just in 
case one of the jurors fall by the wayside. 


We did order your lunch for you. It will 


be delivered to my chambegs at noontime. I appreciate 


to 


6 
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your coming by and picking it up. You're cxcused 
now, and if you have your coats and so forth in 
the jury room, please take them. Alternates are 


not permitted to deliberate with the jurors. 


The Congress has a bill at the present time that 


would permit it, but at- tl! present time th 
rules are not. 

(Alternates 1 and 2 are exct Po3 

THE COURT: ik G3 Clerk please swear 
in the Marshals. 

(Two marshe] are rn, Mr. Wemberly and 
Mr. Armstrong.) 

THE COURT: Lune’: will be delivered at 
twelve o'clock. I'm going to exc the law “s 
for lunch at twelve o'clock, so if you send a 
note to me after twelve it ill be delayed. 

When I aqet a note, incidentally, I discuss it with 
the lawyers and t n I bring you into the court- 
room. T - Care time, Don't think t t any 

lelay in answerir eur note is just my oversight 
or that I think it's unimportant. I pay attention 


to notes immediately, but it takes time to respond 


the matter. I'm certain that you will consider 


Een 


to 
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the matter in accordance with the oath that you 
originally took. The oath said that you would 
decide this case and render a true ard just 


verdict, which in turn means that you will decide 


as he Cour charged you. 
The jury 18 ¢ u ls 
The ir leav tne courtr mn.) 

THE C RT: 2D )} 1 lawyers ex! t to rema 
in the courtroom? You‘'il probably go back to your 
offi ¥ 

MR. SCHLAM: I'm available or 10 notice 

THE C T: How about all the cxhibits? 

I wou 1 Like ne! ava able. Ar they in tne 
cou room? 

MR. SCHLAM: They are in the courtroom, yo 
Honor. 

MR. KRIEGER: As far as I can recall, the 
Gefeand 1t on) had three exhibits and they are 
part of the court file. 

THE CLERK: I have them. 

THE COURT: Will you be availabie? 

MR. KRIEGER: L‘ll be here, your Honor. 


, might I just add one other note 


| 
6 980 


MM/£fe' i (Commences at 1:20 p.m, out of hearing of 


< | the jury as follows:) 


3 THE COURT: I have this note from the jury: 


| We would like to see the exhibits for the 


) } ’ ~ - 5 7 43 . 4 c - lie Cc - - — | fe} ¢ | 
| osecution < the exhibit for the deferse <« the | 
| 

1| 
6 | j ec! ( -ce + tury r +h, fc MOL) t thd 
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} 
g + - - 4. T 34 5 7 M4 -} - - 
: inner tnat Gid and explain what c rt act a! | 
) 1 4 4 ’ ° m _ - 4 
10 || that it may be ; svert act by any conspirator. 
|} 
1} 7 : , . San + ‘ = * 
Lim Udsel : sOTE MAL rt . = O 
! 
12 ; n e+ my 
L nm L tion. 


14 THE COURT: Please se the jury. 
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formed and existing at or about the time alleged. In 


othe 


~maAneee alltarad {:. 
purposes alleged in 


V+ } - 
Numi L 
Wi fully w7T 
WLITULLY cal 
, £ ’ 
words, if you 
} ote t bk 
W Cc t 
§ Ga. i 4 3 
: 4 y 
y + i€ Ye ‘ 
tl mc 1 
per 
C 5 a car, 
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sc hit t S 


r words, that there was such a conspiracy for the 


11TN} Yr 

WU L 

F +or r 
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aoing it k 


the individual 


} » A 
ne was ao 
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ing, 


the indictment. 


that the accused knowingly and 


ce ~ + + ~ 4 er whe ) - 

of the onspiracy, hether it 
, *™4458% f - . ~ _ 
1 ctiations for the Cl 


hat you 1 ht consi whet he 
te 1 zr} rhe 11 y } * a con y we 
those act or part i Te & 
that he we away t t } ' : rt 
25 conducting of 4 ng in heroi: 
d dealing in heroiy na that \ t 
tarily and intentionally, not 
id carelessly and wa 1ot awere of. 


, that one of the conspirators 


who is doing it being aware of 


and again not inadvertent... 
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It is not necessary that the Government must 


+ 


prove that this defendent performed one of those overt 


o 
~ 
~ 
i?) 
f 

3 
o 
° 
a 
pet 
4 
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acts, but it is the Government to prove 


that one of the conspirators committed one of the | 


= - So J > - } a£ < 8 « 
to promote that narcotics business, for example, 
~~ = c c lanl >> ~ 
negot1 fc the purchase c t} narcotics, ¢ Ge 
iV) « , Ps i > cren* 
of the narcotics, transpore it, receive : ent ror 
= - 17 + 7 le i: o < 
t, sell it, conceai it, any of those acts by any cf | 
' 
he nm ~ + y- . — “oO ~«+ ~s saan hek«re 
the conspirators, then the Govermment should have 
| 
7 ~ r : c | = 1 <9 
proved one O14 the overt act -- Fe would oc y na tc 


prove one -~ but it had to be an act that was 


is almost the same, it if thet act is that it is one 


that is in the meee the conspiratorial 


“ 4 — 1 hh -- =~» no Fy £ 1 
objectiv €S. Those are the tour. 
‘a ‘ 
Now, you askec fpr au he exhibits and they 


(Out of hearing ot the jury.) 


ly avoided refining thé 


overt act\by saying that it might be innocent ene: 


